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320 NOTES 

and insanity. Judicial experience, public policy and history 
may well justify this doctrine, 18 but principle and theory for its 
existence can hardly be found. 



Conclusiveness of Judgment Against a Surety in a Suit 
Between Principal and Surety. 

In United States Fidelity and Guaranty Company v. Haggart, 1 
it was decided that a judgment obtained by the United States 
against a marshal and the Guaranty Company as sureties on his 
bond for the proper performance of his duties and those of his 
deputies, is conclusive evidence of the default of the deputies, 
in a suit by the Guaranty Company against the administratrix 
of the marshal's estate. 

The Guaranty Company had paid the judgment of the first 
suit and then sued the marshal's estate (the marshal having 
died since the judgment) for reimbursement. The adminis- 
tratrix in defence found that the Guaranty Company was surety 
for the deputy that defaulted, on this deputy's bond to the 
marshal, but the only evidence that the administratrix offered 
of the fact of the deputy's default was the judgment in the 
action brought by the United States. 

In holding the judgment to be conclusive evidence the Court 
cites two classes of cases to sustain the decision. 

The first class contains cases in which the parties to the 
action were co-defendants in the former action, the judgment 
of which is sought to be put in evidence, and the point now 
in controversy between them was necessarily adjudicated in the 
prior action. 2 

In such a case the defendant in the second suit, having once 
contested the point, is forbidden to raise it again. 

The second class of cases are those in which the parties 
have not been joined in the former suit, yet the judgment of 
that suit is evidence of the facts there adjudicated in a suit 
between them. 

This situation may arise in two ways : 

I. Where a surety is sued by the creditor and pays the judg- 
ment. The surety then sues the principal for reimbursement 
and puts in evidence the judgment by the creditor against him. 



"Wharton on Homicide (3rd ed.), 550; Wigmore on Evidence, 
2501 ; Davis v. U. S., 160 U. S. 469. 

'163 Federal, 801 (1908), C. C. A. 

2 Lloyd v. Barr, 11 Pa. 41 (1849); compare McMahon v. Geiger, 
73 Mo. 145 (1880). 
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In such cases it has been held that if the principal was not 
notified of the former suit, then the judgment in that action 
is only prima facie evidence against him in the suit by the 
surety. 3 But if the principal does have notice, then the former 
judgment is conclusive against him. 4 The reason given is that 
"when a person is responsible over to another, either by op- 
eration of law or express contract and he is duly notified of 
the pendency of the suit and requested to take upon himself 
the defence of it, he is no longer regarded as a stranger, be- 
cause he has the right to appear and defend the action, and 
has the same means and advantages of controverting the claim 
as if he were the real and nominal party upon the record. In 
every such case * * * the judgment * * * will be 
conclusive evidence against him." 5 Whether notice, then, to the 
principal is important in determining the value of the evidence 
of the judgment depends on a question of procedure, i. e., 
whether or not on notice being given the principal can defend. 

II. Where the creditor after getting judgment against the 
principal, but not being able to get satisfaction of the judg- 
ment, sues the surety and offers the judgment against the prin- 
cipal as evidence of the facts there proved. 

In such a case it has been said that the prior judgment is 
prima facie evidence, irrespective of notice, 8 or even if it is 
admitted that no notice was given. 7 

On the other hand such a judgment has been held conclusive 
evidence even though the surety was given no notice. 8 Some 
courts have said that the judgment is no evidence at all, 9 even 
if the surety had notice and the principal conducted the for- 
mer suit as the agent of the surety. 10 

As in the first class of cases, whether or not notice should 
be important, should, it is submitted, depend on whether the 
person notified can demand to be made a party. 11 



'Snider v. Greathouse, 16 Ark. 72 (1885). 

'Hare v. Grant, 77 N. C. 203 (1877) ; Konitzky v. Meyer, 49 N. Y. 
571, the judgment here being a foreign one. 

'Littleton v. Richardson, 34 N. H. 179, 187 (1856). 

* Beauchaine v. McKinnon, 55 Minn. 318 (1893). 

1 City of Lowell v. Parker, 10 Mete. (Mass.), 315 (1845). 

* Masser v. Strickland, 17 S. & R. 354 (1828); Tracy v. Goodwin, 
87 Mass. 809 (1862). 

'Pico v. Webster, 14 Cal. 202 (1859); Lucas v. Governor, 6 Ala. 
826 (1844). 

'"Jackson v. Griswold, 4 Hill (N. Y.), 522 (1842). 

"See Ex parte Young, L. R. 17 Ch. Div. 668 (1881). It was 
argued that the surety was not bound by the judgment against the 
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The cases that hold that the evidence of the former judg- 
ment is conclusive must do so on the ground that the princi- 
pal and sureties are privies. The cases that hold that the judg- 
ment is no evidence at all deny that there is any privity. Those 
that hold the middle ground, namely that the judgment is 
prima facie evidence, seem hard to sustain on principle, as is 
admitted even by those courts that adopt it. 12 

In the civil law it seems that the principal and surety are 
privies, 13 for the "obligation of the surety being dependent 
upon that of the principal debtor, the surety is regarded as 
the same party with the principal, with respect to whatever 
is decided for or against him." 

But in the common law where the surety contracts with the 
creditor and is bound only by the terms of his contract with- 
out regard to the stipulations of his principal, it seems just 
that a different conclusion should be reached, and if the surety 
has not actually defended the first judgment or at least had 
the chance to do so, the doctrine of res inter alios acta should 
apply. 



The Admission of Statements of Pain and Suffering. 

The danger of admitting statements which were originally 
made by another than him who testifies, and also the objection 
that there was no opportunity for cross-examination, are the 
salient reasons for excluding hearsay evidence. 1 The rigidity of 
this rule was felt in many instances. To palliate its effects, 
certain exceptions sprung up. Necessity was the reason which 
permitted the admission of dying declarations, 2 pedigree, 8 decla- 
rations relating to matters of public or general interest, declara- 
tions against interest by persons since deceased, 4 declarations 



principal since under the Judicature Act the surety could not demand 
to be made a party, since he is not liable over to the principal. So 
it was held that even with notice to the surety the judgment is no 
evidence. 

a Beauchaine v. McKinnon, 55 Minn. 318; see also Lucas v. Gov- 
ernor, 6 Ala. 829. 

13 Cowen, J., in Douglass v. Howland, 24 Wend. 53 ; and see Gibson, 
C. J., in Masser v. Strickland, 17 S. & R. 359. 

1 See Thayer's Preliminary Treatise on Evidence, 520-523, for an- 
other theory of its origin and growth. 

'People v. Corey, 157 N. Y. 332 (1898). 

'Fulkerson v. Holmes, 117 U. S. 389 (1885). 

* Halvorsen v. Moon & Keer Lumber Co., 87 Minn. 18 (1902). 



